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« Rains Have Beaten Down
Wheat Crop in Certain
Sections.

TOBACCO CROP BENEFITED

Warm Weather, With Abundance
of Moisture Sends Plants
Ahead.

Genetal Sltuation: The weather of ‘tho
week was warm in all sections of the

Btate and, for the most part, ehowery.
Thers Worn, however, sOIMB o
ealltics  where raln  was  lucking

Go far ns tha growth of crops was cons=
perned, the prevalling  eonditlonsy left
pothing to bp desired, as all elnsses of
vegeiation made a rapld and vigorous ad-
vance, but field work was miich inter-
rupted, and In places entirely sigpended,
on aeeount of the rain, ana the fields at
tho close of the weelk had bocome grassy
and mueh in netd of eultivation, In {those
loecalitles whore rainfall was lackimg the
rovarse Js lruoe.  Crop growth wns ro-
tarded somewhit, but fleld worl and har-
vesting was earrled forward, Minor erops
of all kinds are, as i general thing, du.nq
yvery well, gardens especlally bhaing :v‘cl
prdvanced and yielding ubundantly. T'ha
huay erop so far is short, but has been
saved In good order, The prestnt im-
proved condition  of mowing meadows
ivas promise of betler returns for late

¥ 3
Winter wheat harvest was much do-
layed by the showery weather noted, and
vonsiderable dumage has developed locally
pe a resuly of rust. local heavy rains
peat down tho erop, and in plices tan-
Jed {1 so that harvest will be diffleult.
n Tidewnter and portlons of Middlo
YVirglnin and the Great Valley, harvest
has been completed and Lhe crop s in

ghock. The yleld for stand, though some-
what reduced by rust ap smul, 18 gtill
good 2,

Winter onts harvest } i In somp lo-
calities and was pror fiteq as fast as
weather conditlons” pe LAltted.  Elsewhere

the crop s ripenin’ /fast and good re-
turns are indicated,
Spring oats: Loeally thls erop s In

need of raln, but as o rule sufficlent mols-
1ure has deen had for it and (U 18 in an
excellent condltlon of growth’ nnd vigor,
It 'is rn:enlng evenly  and strow and
gtand gre good.
“Corn made great progress during the
week, the weither belng very favorable
for {t.. The early planting s Lasseling
and the Jate planting comlng forward
Tapidly.  The nbundant rainiall,  whie
fromo},mg rapld growth, Interrupted and
1 zome Instances entirely suspended field
work; licnce the crop IS grasay gulte gon-
erally and in nced of cultlyvation, Lay-
“ing by las begun In porions of 'the
Tidewnter dlvision. AL ]
Tobaceo in the fleld has been benefited
by the ruing and warm weather, and Ly
nade  very 'llisrilclul'_" progress.  Lo-
cally, however, bore wornmasa Are
dnfiieting damage ‘on the erop, and want
of rain is delaying late transpanting.
Potatoes (Irizh) are on excetlenl crop,

and lleavy shipments are belhg mado
from the  trucking = distrlets, Locally,
blight has reduced the yield, Sweet po-

tatoes. ore quite promising.

Fruit is gtill fdlling heavlly, and that
emalining on the trees is In many: locall.
jes defective, - Apples  are  becoming
seiree except loeally, :

IN HENRICO COUNTY.

Warrant for Trespass—Two New

Attorneys in County.

'‘Bquire G. W, Thomans yesterday lssued

g warrant for the orrest of Mr, Henry
Hohiing, a well known young moen of
Henrlco county, upon a charge of hunt-
Ing upon posted ground. Mrs. Blane -Al-
lard swore out the warrant andg It wns
placed In the hands of Constoble Somucis,
who made the arrest.
Deputy Clerk Phillips and Justice of
the Peace J. T. Lewis, of Henrleo coynty,
have received notles that they have
pagsed  the necessary examinations and
are now gualifled to practice law. Both
gentlemen are well known in the county,
and are receiving the congratulntions ot
iheir friends,

Leftwich Richardson for heing disorder-
1y on n Beven Plnes Biresl car wns fined
$10 and cosis by ‘Squire J, T. Lewis, of
Henrleo county, yesterday. Capialn A, B,
Gulgon, for the company asked the
court to be lenfent with the youth.

Mr, John Linck, o butcher on Willinms-
burg Avenue, Fulter, -losg his wallet con-
talning §12° Mondiy afternoon  while
driving down River road, After going
several miles he felt in his pockot for
tho wallet and found that he had lost it
Iio retraced his steps but found nothing
of the maney., Mr. Linck offers i reward
Jof §60 for the return of the wallet.

MADE SEALS AND-STAMPS
FOR THE CONFEDERACY

In & recent speclal article from Wash-
ington on the *“Beal DMaoker for ihe
Confederacy,’” there was o mlstnhe mado
jn the names. The sproisl eorrespondent
roferred to Mr., Herman Baumgarton,
wha recently dled, as the man who mado
all the eealr:of the Confederncy. AB
a matter of factl, It wos Mr. Jullus B
Prumgarten, an elder brother, who ls
hale and hearty at the aze of Lthreu.

score und ten who rendered the Con-
federacy  thls  wvaluable: servies,  Mr,
Baumgarten, who now makes his home

in  Washington, where, he I8 cngoged
In business, made both scals and pos-
inge stamps and also made the first
Confederate notes issued In THehmaond,
This work was done at what wag then
No. 161 Maln Strout.

A Bad Case, Indeed,

Some four weeks ngo there wng pub-
Yshed pn appewl from Capieln E, 0,
Teuker, formerly commandlug the Stunrt
Horee Guards to the old members of his
eommand, to contribute something to a
fund for the pellef of Kemper Coleman,
former bugler of the old troop, who is
11 at nWis home, No west Marshall
Bireet, withoul gny means of support,

T.asl October he fell Wof aypheld fever,
from the nffests ol which he hns never
repoversd,  Hig heart becoming nffecled
pnd belng left ton weak to perform s
proper functlons, dropsy hns set in pnd he
is pnow nono helpless eondition,

Tor 0 young inan thirty-twoe yeare of
ngo, who heretofore hag enjoyed the best
of health to he seddenly stricken down
gnd foreed to Ece Nilg desr ones, mother,
wife and two Hittle boys, the third one
having dled three weeks ago, spend all
their time and ¢fforts in attendance upon
himselr without any Income or menns,
must he g worse affliction than words can
deseribe,

Buch & case this §8 and doubtless 1t will
pppenl 10 GVEry one who his a char{tanls
heart,

Any contribution eent The Times-Dis.
petch, or to Captain I, J. Huker, No.
1 Past Cury Btreet, will be gratetully
wckknowledied and promptly forwarded to
Mr, Colaman,

His Sister Dead,

Rey, J. W, Kenpey, of Richmond Col-
lege, recelyed o telegram  Monday an-
nouncing the death of hig elster, Misy
Annts Belle ¥enney, In Covington, Va,
Ahe funerel was o Duena Vista,

Mr, Iienney |5 poktor of Hardy Central
Baptist Chusch. Henrlco cownty,

Cecompanying! half-lones;

TEXT OF PETITION
FOR A REREARING

Cotthsel for Fisher and Others
Present a Strong, Argtment
for Review.

ONE POINT CONTENDED FOR
-
Was Redress Obtainalble Throug!
“the Action of the Cotporation
3 The Issue.

A netltlon for a rehearing of the now
celebrated ense of the Virginla Passenger
and Power Compgny ve. George I, Flsher
and others has been forwarded to the
Supreme Court of Appeals of Virginia,
now sliting ot Wyihevilla, Va.

This cause, It will be remembered, orlg-
inated In the Corporation Court of the
clty of Petersburg In a sufl brought by
Fisher and others agaiust tho Vieginla
Company, the trinl court holding that
tho gild company was Insolvent and plae-
Ing s affalrs In recelvershlp. Tha eame
company and ftg cognate  corporations,
the Richmond Passonger and Power Com-
pany and the Richmond 'I'taction Com-
pany, had alrendy been pliced in chargé
of recclvers by the United States Court
for Lhe Enstern Distriet of Vieginlw

The complalnants In the orlghul sult,
George T, Fisher, Charles Iall Dayvis
and Phillp Reogers now ask the Supremao
Cowrt of Appeals of Vieginie o rehear
and reconsiler its decislon recently ren-
dered, whereby the decroe of the Corpo-
atlan Conrt of Pelersburg was reversel
and remanded,

Coungel for the petltioners buke thelr
petitlon for reliearing on this contentlon:
That the Bill does allege such a gtate
of facts ag shows that tedress was not |
obtiinable through the netion of thn cor-
poratin, The Appellate Court held n
viow  contrary. Lo thig contention. On
this difference of view counsel for pell-
tloners. offer further nrgument and subs
mit sugestions ns to the grounds for the
rehearing asked for, Counse] do not ques-
tlon the rule ndopled by the court, but
contend (hnt the case at bar ls governed,
not by the 'rule, but comes under the
oxeeption speclfically“made In that ease.
That cxception provides ‘unless thero be
gomathing {llegal, oppressive or fraudu-
lent, unless there he something nltra vires
on the part of the company or on the
part of o majority of the company, so that

they are not it persons to determine it,”

ete,

The potition reviews in great detafl the

1ong and invelved ltigntion, and cltes
many decisiong  applicnble Lo’ the point
at lasue: Whether or not the bill alleges
such o statle of facts as showa that re-
dress was obtainable through the metion
of the eorporation.
Tho full text of thae petltlon for re-
tiearing ls publizhed elsewhere In this
igsue, and will doubtless prove. interest-
ing to all who have followed ihis in-
teresting and important case, involving ns
it dogs questlons of vast, i not vital,
{mportance to all corporations and their
government and control.

SPIDER OUT AGAIN.

This Interesting Publication, a
Credit to Richmond College.

After n lapse of flve years, Lthe sludents
of Richmond College have ngaln awaken-:
ed to the pleasurcs and advaninges aco-
crulng from tho preparatlon and puhll-
catlon of a eollege annual; and as a re-
sull of thia resurrection of colloge spirlt
the filfth voluma of *I'he Spider’” has
Just made its appearance [n eovery way
the book reflects credlt upen those con-
cerned In {ts' production, It 18 eom-
plete, enrefully edited, profusely and In-
terestingly  illustrated, and  handsomely
printed, The volume I8 dedleated (o T,
. Willlams, Es., founder of the Rich-
mond College Loaw Schonl.

Among the Intoresting  matter (hat
“The Bpider” contalns may bo men-
tioned a lst of the facully of the col-
lege, with their pholpgraphs and educa-
tiannal records; histories of the several
clasaes written In humorous wvein,  In-
cluding ecollege records of the {ndividual
memhbers; full lists of al] clubs, socletics,
fraternities and athletie tenms, with ne-
speveral original
shart slorles and poems; and varfous
gkite nnd ‘'grinds"” on  fellow-students
ar professors.  In additlon te the plon-
Liful photographle illustrations, therp are
a number of contributions from amnteur
artists, gome of those In ecnlor by Mr.
Oiny . Minor belng v ticalarly striltng.

“The Splder’” for 1905 leaves little to
he deslred, and will get ‘o hearty wels
eomn from tho frlends of the college and
of the students,.  Tlaving thus pyineed its
nbillty te:produee nn annual that com-
pares favorabls with the publications of
inuch Inrger Instltutions elsewhere, the
lneal eollege will not he expreled. 1o
defor the publieatlon of yolume VI for
another five yoars. Tho ainff who help-
rd mnke the success of tha present val-
ume I8 compoged of Bamuel A. Temple-
man, edltor-in-ghief; York Coleman, bus-
{pers manpger; John A, Cutehlng, art ed-
Itor; Fred . Pollard, W. H, Brown,
T, W, Hudging, W. Moneure Gruyatt,
I, W, Bmith, Cosby M, Tobertson, €.
C. White, A, 0. Edmundson and Wiss
Helen Baker, The bulk of the credit,
however, should perhaps ba glven io the
huslnees manager, M York Coleman, of
Fedford county.  The lettor press i by
ihe Dietz Printing Company, of this city,

MUST BE GOOD,

Young Men Who Are Disorder-
ly in Parks Needn't Expect Mercy

There will he good hehavier In the dif-
ferent olty porks each night, and espe-
eially will the hehavior of nll young men
hive o he exemplary on nlghts when
musle s furnished.

Thik {8 an edlet

that hos gone forih
from Chisf of Pollee Werner und. tha
gentiment 18 echoed by Justice Crutehs
floll, Llitle merey will he shown young
men who aet In o dlporderly manner 1n
the elly parks, when they appear bafore
the court over which presides tha l1as-
trious  Crutehfield,

Patrolmen lnve been nofified that no
1l whistling or holsterous conduct wyill
be tolerated for an instant, Cltlzens who
go to the park to enjoy the evening listens
ing 1o the musle will ‘not be worrled by
the “faet ypung men or the would-he
funny sporis, for the pollea will he on
hand,

Will Have a Crab Feast.

‘'he  formal epening  of the summer
gurden of the Bunluttan Club, whie
wad  powiponed fromo last week onoac-
count of the death of the sleter of Mun-
ager Jumes Munp, wil be leld toamor-
row nighi. An orchestra hos heen en-
gaged for the evenlng, #nd the members
of the club will be trented to a0 “erab
feppt," the like of which has never be-
hicen Been in the elty,

toand wateh for the
It will be Ly your inlerest

Petition for Rehearing.

N THE SUPREMR _COURT OF AR«
I l\;lI'JE‘\JLIg OF YIRGINTA, AT WYTHE-

Virglnla Passenger nhd Power Company
Ve,
(onrgo 13, Flsher and othors,

PHTITION FOR REHBARING,
o the Honorable Judges of the Biprene
Conrl of Appeals of Virginias

Your petltloners, George - Flaker,
Charles: Hall Davis mnd DPhilip Ropers,
vespeettully apply for n reheating of tho
ahove-eLyied tause, In which an arder
voversing the deerce of thoslower court
wna handed ﬂ?r:vrn and fled on the 16th
day of June, 1005,

1Ynm- hotitloners nre satisfied thal the
nourt, fn the consideration of Lhis ease,
by reason of the yoluminous rocotd, 1iaa
falled to notico, or at least to approciate,
=ome nf the inaterial facts apparent n
the tecord, and upon whleh the deelalon
1% founded, ng several of those fiets, most
nintarial (o (he decision of this cose, have
e entlrely overlaoled, o al least are
niot roferred o in the written opinlon,
In [ta oplnlon  the courl hina nscers
{alned, contriry o the eontentlon of thesy
pelitloners, fleat, that tle ordur appeiled
from was nn appoaliblo order; ropond,
that the bl doos not allege such A state
of fants as shows that redress was not
chtainable through tho action of the cor-
poration, and {hat, thercfore, (bese pe-
titloners, as stoclkholders, could not main-
tifn the sull; and third, that Lhese pa-
titioners, 08 bondholders,” aould not main-
taln tho auit for the reason that the
{rustee [n the deed of trust referred to
fn the procccdings, reopresented thein as
hondholders, could not malniain the suil
exenpt after request and refusol of the
trustees Lo Inatitute tho sarme.

As to the first and third positions 8o
talcon,  these petltioners, though,  with
reat deforence, differing fron the court,
do not wish to present any further nrgu-
maent; but as Lo the gecond pointy to-wil,
that "the blll does not “allege such a
stite of facle ne shows thit rodress swas
not obtainable through the aetlon nf the
corporation,” wo desira Lo submit the foi-
lowing  suggestlons ns the grounds for
the rehearlng praved for:

The rule adopted by tho courl is that
Inld ‘down by the United Sintes Supteme

Court in the ease of Hawea vs, Oakland,

I U, 8., where, on pages 458.7, the court
anys, “'Dut perhups’ the best assertion
ot tho rule and of the exceptlon to it

arp found {n the opinlon of tho court by
the same learncd Fluath:e. In MeDougoll
ve, Gardlner, o 1875 1 Ch. Dly, 13 'L am
of oplnlon,' he says, 'that this demurrer
ought {o Dbe allowed. I think It is of
tho, utmost Importunco ‘In all these con-
troversles ‘that the rule which ‘ls well
known in this court as the rule in: thu
Mozley vs, Alston, and Lord va. Copper
Miners'| Co.,, and TFoss v Harbotile,
ghould always be adhered to; that ls Lo
Edy, that nothing connected wlith the
intarnal disputes belween sharcholders: 18
to be made 4he gubjeet of o bill by somo
ang  shareholder. on  behalf  of f‘r.msc;lf
and . others, unless there bo sometlhing
Hlegal, oppressive or (raudulent; unless
therg /is "somothing  ultra vires on tho
part of the company, qun company, or
on the part of a' majority of the compandy,
&0 that they are not (1L paisony Lo determin -
It, hut that every Hugavon mu.t be an
tho name of the compony if-the company
really desires It; because there my be a
great iy wrongs committed Ina com-
pany,—therc: may be claims nvainst  di-
rectors; there may be clalms againsl offi-
Cars; there may’ bo claims agnmst dobt-
ors; therg may, bo a varlety of claims
wihtleh o cumrmnf; may  well be entitled
to complajn of, but which, as a matter
of good sense,’ they do ‘not ihink it
rlght ‘to make Lhe subjeet ol Hugation;
and It s the company, as a company,
which hag to determine whether if will
malke .*mythlm_'i] that' fa o wrong to the
company i subject maotier of litigation,
or. wihether it will {ake steps to provent
the wrong from bong dune’

The sume rule s loid down in the casc
of Dunphy va, The WMravelers! Newspoper
Asgoclation, 146 Mass,, pages 407-8 which
is ‘also relled upon by the eourt, which
states  Lhat “Even when Lhelr acts ane
ultra virea or otherwise lllegal, the coni-
plaining member must first seok iz rem-
edy  within the corporation. The only
exception to the rule that a stockholder
musL apply to the directors, and giso,
need be, (o the corporation, for redresd
af u wrong done hlm, belore, he can
sue [n acourt of equity, for himsell ond
on behalf of other ‘slockholders, |8 whon
It appears that such applieation would
be pnavalling to prolect his righis * = =
'I'l'.!Ei AAY HAPPEN WHEN THIS I3-
RECTORS THEMSELVES ARE THR
WRONG DOERS OR ARE IN FRAUD-
TULENT COMBINATION WITLH 1THEM.

O WHEN THE CORPORATION I8
CONTROLLED BY THEM, or when it

is nepessary that action should be iaken
tog speedily to leave tima' for o corporates
meecting of the stockholders”

{Cops ours.)

The rule, a8 s0 announced, is not ques-
tioned, but It-ls insisied thot the case
at bar is the exception to/the rule, which
Is as distinetly marked and eclearly rec-
oznizged s tho rule itself, amd appl.es
to all ecases in whleh tho allegations
of the blIl show that thers have been
ultra’ vires sets on the purt of & com-
pany acting through Iis directors, or that
there Is u combination’ between ihe ‘ma-
Jority stockholders or among the direct-
ors, ellher Lo alienate improperly  tha
properly  of- tha compaly, which they
hiad no right to allenate, op to galn for
themselves personal advantongo at tho ex.
pense of tho company,

The decisions from which the eourt hag
quoted upon Lhls polnt, and: upon wh ch
Iis ' apinfon eoems Lo be founded, are
Mount vi, Rudford Trust Co, 93 Va. 427;
Tusailoosn Mfig, Co. va,  Cox, @ Alps 715
Dunphy vs. Trovelers' Newspaper: Asso-
ciation, 146 Meass, p 4% et seq,; [lawos
va, Onlkland, 14 U, 8. In ench of theso
cagps the sult was instituted to. gorrect
what was an intra vires act of the cor-
poratlon, and it was not @ cnse where
ultra vires sects on'the part of the cor-
porutlen were charged to have been com-
mitted, ns I8 the case here, and inoeach
of those cuases it 5 stated substantinlly
that whern faects are alleged which ron-
der it unressonable to suppose that re-
dressd can be polten by application to the
compauy, such ragquest need not be made,
1t i¢ true, thot alithough the pet be ulira
vires, yet In order to ecnuable the stock-
holder’ 1o intervene und  bring  suit, it
must appear that he has complled  with
the rule, or thit the sltuntion 18 sueh thot
the rule does not apply; but wa lake it
thiut where the act s ultra vires a mueh
fuller stutement of the fmots and eircum-

stanced Justfying  Interposition of  the
court on the purt of a stockholder would
e required (han in a4 coase where the

wllcgailons of the bl Lare that the acts
complained of qo o ultra Cviros ! and re-
dound to the personnl Intervst of ong of
the directors himsell; to the great dotri-
meni ang probable destrucilon of @ the
company,

The rule announced by the court In this
regard |18 not gomplaned of, but we insist
thut ihis cnge pomes within the well de-
flued oxeeptlon to the role, and =hows a
ehse whore there is reyvepled such a state
of racts ng would render futile any ap-
plleatlon: to the board of  dlrectors to
correct Lhe wrongs complidned of,  The
opieion . handed  down coneedes  that I
wais seless fop the complainame to havae
unplled o the  stockholders . for  rejlef,
but holds that (he fucts d.selosed In tho
LI o not show  that o reguest to the
lrectors would have been useleds,

The eourt, in Its oplnion, stntes that
“the compliinnnts do not allege who or
how many directors there ware when this
Uit was brought,  There {8 an exhjblt
filed with tha bill, which shows 1hat for
tho yesr ending  Decembep 81, 10803, tho
honrd vonslsled of nine members, How
many of those wero old and how many
were new direclors, ls not shown, What
oilices ar positjons of trust the new dl-
rectors held upder Mr, Frank Jay dould,
which wonld have prevented them from
falthiully performing their duties as di-
roctord, are not stated,”

We respecifully submit that (ha court
jg dnervor lp this statemont,  The bill
(pnge 65 of the printed record) states thot
in December, 1002, the control of the com-
!mn\' pussod  from  Mr,o Flsher to Mr,
dould, and that the company "was then
Lelng  opernted by w bourd of directors,
camposed  of ity Bitterding, who was
the presldent and n director; Augustius
Wright, who wus viee-preshifent and a
dipegtor; James I Patton,  Loufs B,
Bpepeer and O R Blshop” and In Ex-
hiblt 17, filed with the bl ps n pary of
1, which wes Lhe answer of Lhe Virs
pintn  Passenger and FPower Company,
filed dn- another sult in the Hustngs Court
of Polersburg on May Od, 10, belween
Lhe  sanm (i‘.ul'lll . Lhe eompuny  statey
as follows (hage S0 of the record): "Ra.
spondent admits thil lrank Jay Goul.,
Edwin Gould, Alfred Ekitl, A, ¥, Calef,
Guy Philllps, A, Wrisht, Willinin N Tihe
rop, J. D Patton and I Bltterding - are
{g duly elected direcltors;! and, oy pake
B procecds: “Respondent admity ‘thit
Prank Jay Gould - Hdwin Gould, Alfred
Bkith A. 310 Culef and Guy Phillips ary
rusldonts of the Siate of New Yark; th i
Frank Jay Gould hos his oflles st 193
jroadway, New Youk; thal tiese gentie-
mw dre conneeted with oorporatfons in
which the sald Frank Juy Houni Is in-
terested, but dedd oL owno er control;

ey

. but thia Yeapondent helleves that this does
not. dluﬂu_a_ullg'y;-'rrm% viepam'! nellng as dl-
redtors Jn Ay other compmiy In which
Trank Juy. Govldsmay be lnierested.!
Tha Blatements oagninined 100 thia an=
awer of itha Virgihla Pnssciiger and Paiv-
oF Comipatiy, Mled: ag an cxhibit with the
bili; 1nken togethor with (he other exhibit
roferren Lo Wy the ‘eourt, aml found on
priga (10 of the ‘Feeord (holng the annual
report of Uhe preaident up. to, Deoeember
81, 100, glving  tho same dlrectors of
the _cumpnnr’) da show “how many of
thesd were nid And. how MANY were new
ditectots " ahd nlag shows; 4 NeATly as
the plaintiffd eould axcortaing 'the’ niflces
or. positlone of “trust thal the new di-
ractors held under Fyank 7. Gould, which
wollldl have prevented thein from falth-
fully performing . thelr dulles as di-

reclors,'!

‘Tha’ eourty in TIta opinlon, glved what
Booms to I{ to be “the materinl states
mants of the bill upon this question,'’ and
famids it judgment thereon. These stales
menis ‘nra to the effect that Fronlk Joy
Goiild Held ‘o edntrolilng Interest I the
atock, ttider the terms of the Adjustment
Agreemeanti that he had continiindl Iniof-
fice, na nllreetors of tha company, all, or
nearly all of the directors who were then
In ofilce, and who recommended the exe-
cutlon of tho fgreement; that he had
put in himeslf and his brothet, and ether
seraond  Holding offleas nd nposillons of
Fust wnder himg thnt ho had assumed
eontrol, and petsonally ditacted, all the
neta’and dolngs’ of ‘the company that the
boarq of directors slected and: continued
i office by him: are, and alwaya  have
been, subservient. te'hla wishes, ahd have,
in effect, eolluded witl him [nithe acta
of spollation  commiited by him on Lhe
property and nsaste of tha company; that
tho offiéers and dlrectors are, nnd ﬂiwnya
im-\-n hoen, wholly  subservient 1o
HE wihshes; Lhik slnea r.
Gould took ' - poasossion, the com=
pluinants, In the  orlginal bill. have
gought In various ways tg get [rom the
offlcers of the eompnny Informallon as
{o Ii& netions and fnanclal condition, ele,
but have been refused all such Informn-
tlon. While all'this iz true, yol we pe-
spectiully. submlt that the moat moterlal
allogutions ol thae DU, showing the vari-
ous acia of spollation commitied by BIr.
Gould, and in which the varlous directors
colluded with him, anre entirely omitiod
from thie enumeration by the eourt, and
thnt tlisse omitteq sllegations are’ the
ficts upon  which thesa petltioners rely,
as showing euch o condition of affalrs
ns | rendered it worse than useless [or
them to have, applied io the bonrd of
directors Lo correet Lhe wrongs complalin-

ed of. |
It s sihown by Exhibit 17, filed as port
of | the bill ‘(page: 39 of record)  thatl
Frank Jay Gould, Guy Phillips, . Sitter-
ding ‘and Whliam h."orthm;tu are salar.ed
and executive ‘offieors of “this company|
and nlso that P 8itlerding s tho preal-
dent, and Augustus \Wrlght, the vice-
president, of Lthe company! and the blll
allezes that the lemin‘s “have sought,
both from the officers of ihe eompany,
at its oftice’in’ Rlchmond, and at stoeck-
holders’ meetings, Informatlon with rofers
ence Lo Lho operdtions and condition of
the company, but all Information in. ref-
ce Lo the affalrs of the company has
been refused, both by |ts offlicers ang di-
rcetors, al lts. office In Rlchmond, and
also al the stoekholders' meetings, whero
they have propounded  questions and
sought information, which has heen un.-
formly and in- every ciase refused them;
and| they allege @nd aver that tha ofhcers,
“dlroctors’ and seryvints of sald Virginia
Pagssenger and’ Pawer Company arc now
and have, since the 2id day of December,
been wholly subservient to the will and
wishes of sald Frank Jay Gould, who has
perzonnlly directed; controlled and carried
inlo efféet all- ihe acta of Epclintlun
whieh are hereln’ comptained af.
This -allegation' digtinctly. stales’ that
Lthe Information was =sought by the plain-
tifts both from stoekholders and  from
the direelors, and that any_ Information
was persistently refused, both by the
gtockholders and! by (ho directors. |
The bill ehargesithat Frank Joy Gould
has Cimproperly . dnd fraudulently mprn-
E“umd to. Lls individual® use . £00, of
onds, and all of iho stock, of the Rieh-
mond and Petorsburg ® Electrie Railway
Company, belng Sthe full ownaership of
Enld company, own as the Inter-urban
ling, belonging Lo the Virginlp Pagsenger
‘and Powor Company (record;, pages 70,
71); and the allegation of the bill {sthat
in thls uot of spoliation, the directors, In
effeat, colluded with (Yould, and alded him
In’ 8o defrouding the company.

The blll further:‘charges that Frank
Jny Gould had sappropriated ito his' own
use, nngd elaimed to hold for himself apd
his sister, ' Mizg  Helen “Miller. Gould. be-
tween five and siximillioh -dollars! worth
of bonds.of Lhe company; whic? he pro-
fegsed to have taken uuder and In consid-
erption of the” Adjustment Agreement, the
gmvismns of which sald-ggreement.should

ave been performied: by - him, but' had
not beecn ecompliediwlth, ‘and that, thers-
fore, ho was nol ‘entltled to hold“'the
sald bonds: and In this act it 1s charged
‘that the *boord of ! direcotrs . have, “in
effect’ colluded with him,!" ° :

“The DI further: charges that = Frank
Jay Gould had procured the Virginia
Passenger and Power: Company’ (o con-
sent  to sell to. himaelf, under the name
of 'the Charlotte jand: Prince Edward
Electrle Rallway and Improvement Coin-
pany, large quantitles of property, svhich
wera covered hoth by “the morigage of
tho" Houthslde Rallway ard Development
Company and the: marigage of the Vir-
ginin Passenger and’ Power Company, -
cluding the leage of the Upper Appomai-
tox Company, and also divers other:p.eces
of properly and water 'rights along the
Appamattox River, ' owned by the: Vir-
ginla Passengor and Power Company, and
which were absolutely ' essentlal to its
developmeni, at a price and consideration
wholly inadeguate (record, pige 78); an
It alleges that in this act of spoliation,
Lthe directors, whao were wholly subser-
viont to the wishes of Frank Jay Gould,
have In effeet colluded! with him,

The hill further charges tlat Frank
Juy Gould (o dlreetor of the company,
had seeured Lhe title to the property an
water rights located 'on the ‘Appomattiox
River, pbova the dam: Inithe Upper Ap-

omaltox ennal, which = had  proviousiy

peen’ porchased by F.ooBltterding and A,
Wright, two of the directors of the com-
pany and Jts president and vice-president,
respacilvaly, for and in behalf of tho com-
putiy {record, page &), to be conveyed to
yilHam Northrop, trustoe, (sild Nordhrop
belng nlso a director of the company), on
the distinet representatlon:that ithe same
would be held by the sald Northrop, 1rus-
tee, for the use and benefit: of soid Vie-®
ginin Passenger and Power Compuny, and
tn he turned over to-the Rald company
ufuun the repayment to him of the pur-
chasa price; and, In sl'lilo of this. tho
safd Gould hns caused the Bald Northrop,,
trustee, Lo eonvey or agreg to convey,
to tho Charlotle and Prince Edward Hlec-
trie Rullway and Improvement Company,
a corporution owned and controlled by the
sald Gould, the title to’the sald lands, and
now, through tho medium ol the Char-
lotie nnd Prinee Bdward: Blectrlc Budlwoy
and Improvement Company, so owned and
controlled py him, 'he,; the sald Frank
Jay Gould, proposced to mako |t Impossl-
ble (Mhrough his ownership of said lands)
for the Virginia Pasgenger and Power
Compary to dovelop the” water power of
the “Appomattiox  Rives, &g therciofoio
contemplated  (record, 'page 75); and |t
alleges that In these acts of apolintion
and” destruetion of, the interests of the
porporation, Lthe dlroctors of Lke com-
pany have heen wholly Bubservient: to
the wlahes of  sald | Frank J.I’Lr Gould,
and have, In effecl, colluded with him,

1t 15 charged In the ‘bill ‘that at tho
timo the control of the Virginla Pasgen-
ger and Power Company passed Into the
hands of My Gould, thers wers ox.sting
contracts hetween  the Virginin Passen.
ger and Power Company and the Atlantle
Development Company, wherehy the ' Al-
Jantie Development, Company had reed
Lo purchase 0,650,000 of [the bonds of the
Virginin Passenger and Power Company
at the rato of S cents'on the dollar] and
1L 15 also alleged  that. under, the terma
of the Adjustinent Agreomgat, the sa.d
Trapk Jay Gould ngreed to wind up and
dissolve the Atlantie Develzoment Com-
pivity by paying off lta debis,  IL is fure
thor charged that Mr.  Gould) professed
to huve wound up and dissolved | the
Atlante Dovelopmenl Coppany, thereby
releasing {tg contracts with' the Virginla
Pussonger nnd Power Company, and that
he, the suid Gould (a diraeton of Lthe com-
Pun\-J had spproprinted: to his pwn Uso
hetween ilye an:l alx’ milllon dollara of
bonds of the Virginje Passenger und F
er Company, whien he clalms to hold up.
der. und by vietue of the torme of the
Adjustmeny Agreement; but that he, tie
sl Wrande J, Gould,  and ! Miss Ilelen
Miller: Gould *“nave pot falrly and fully
eurried oup and. performed Lhe said . cons
trnal on their part, gnd, thorefors, are
not entitled Lo tho benefit’ of eaid con
triet, nor to the stacks and bonds which
they ook possession of under golor ot
it under suid contract, and should
now be pequlred 1o account

(Popes 67, 08)
: bonds, and practi-

=

A
(poge 00) that all the
L-inlI}r all L stock, of the Yiginia Fps.
senger and Power Company, hel a
aintd Prank Jay Gould and b slater, M &g
Ielen Miller Gauld, !were aequlyed by
thom under and in pursuance of the pro-
vislong  contlplned 1:.. the  Adjusimen|
Agreenient shove referred to, the gcondi-
tlons of which, n8 youp orgtors aver, have
never keen performed by himaelf ox) hilse

Halan Mitler Gounid,! fnd tha bill also
ohatgos that,  {n dll. thégs transdctions
whera Frank
tracle nf the ViFginia Passenger and Paws
o Company with the Atlaitle Develop-
ment - Caompany, = atid’ posseszed  himsel!
o/ tha properfy. and: asaeis of the Yir-
inin. Pnsaenger and Powor Comparny, the
ontil of directors of the sald conipany,
In, effact;  eolluded with him.
(] nI[e;;ed i1 tha bill (Record, page 73)
that at the tima tho eontrol of ‘the eom-
niy phssed into the:handa of Mro Gould
000,000 of Lbondg, menlioned’ fn auidi-
vislon () of Artlela 1 of ithe morlgagi,
A edpy of “whiall I8 fled as' an Gihibit
with the bl was still In'the (redsury
of' thn company, subject to Its uee and
dispislton, under: and In pirsuance of
aiid mortgage; and algo: allegos that -at
the time the bill was Aled, practically the
whole of that fund, is well ag all the 1eat
of tha bonds eacured by Lhe morigige,
oxcont those roferved! to pay off the un-
derlyitig bonds, hnd heen lssuad and wers
outstnnding, ' “although Lhe floating drht
of the Virginln Passenger and Power
Company, according lo o roport made by
thn ‘officors of  the company, urnider the
munagement of sald Prank Jay Gould,
l4 larger now than when tha! control of
tha com}ium)‘ waa acquired by sald Gould,
and, nlthough' the iniprovements b con-
tenplatlon at the time Lhe said’ Gould
tan control of tho company  are’ fap
from  belng  complated, and are hot In
conditlon Lo increass (he reyetiue of the
compufiy at this time! .
IL I8 also n]Iu%nr‘l that the company |s
witerly ' Ingolvent,  “fngd Lhnrr the !
Frank Jay Gould has largely @ producsd
that condltlen of affairs by the unlawful
appropridtlon to himsell of the assets and
Péér lorkty 05 I|.hn t.‘c‘il'lilrln.n}’. and’ by
rKleys an mpravident
gkt P management of

e

It also alleges that the hoard of d-
reclory clected by IFPrank Jay Geould hns
mado no report of any sorl to tho stoolt-
holders of the company, showing {ts con-
d.jtinn and operations, sinee Frank Jny
Gould .nssumed control of (he company,
fI}Ecm{ﬂ. D;lg{! )

also charges that the plalntiffs had

sought, “both from  the ofllcers of the
eompany,’ in its oflices at Rlehmond, and
at stockholders' ' meallng, {nformation
with reference lo Lhe operations and con-
dition of the company; that all informa=
tion with reference (o the affalrs of the
company had been refused, hoth by Its
officers ' nhd  directors, at Its office In
Richmond, ‘and also at the siockholders’
meetings, whers they  had pmpoundéd
fquestions and soughl information,” ete.

Under these elrcumstances, 1L was abso-
Intely Imposalble for the plaintiffs (o state
specifically  how' the assets of the com-
pany hud: been sguandersd, beeaust they
were not pormitted to sce’the books of
the compiny, and wore' refused ' by the
oflicers, directors and stockholders any
Informatlon wiih réference’ to it: but
we  submit that  the .allegatlon  here s
distinct; that by the fmugulem. manige-
ment of Mr, Gould, acting with the caliu-
slon of. the board of dlrectors, very large
quantities of the bonda of the company
had Lean appropristed by him, and ‘a
.FrenL part ‘of what he reports as  Lho
loating debt of the company was dile to
him, while there hnd been practically no
Iniprovements made by him in: the prop-
erty ns It passed Into his hands, und no
new. property  had been noquired, In all
these actions, by which these disastrouy
results were  produced to  the ‘company,
It is chnr:aad that the directors colluded
with AMr. Gould, znd alded him in thelr
commisaion. ¢

These allegzations of the material facts
In'the bl the court has not'referred Lo
It It opinfon, and these are the speclile
acts ‘and cireumetances which were relicd
upon by the plainti®s’in the origlnal case
a8 showing & state' of facld from which
It-would appear that any application to
th% Board of '‘Directors to protect thelr
rigils would be unavailing, and nlso to
show that the direclors themselves were
the wrongdoers, or in fradulent’' combina-
tlon with the wrongdoors, and that the
corporations’ was inthelr control, which
clearly brings this-case under the' in-
fluenco of the exception’ to the rule. and
not under the rule itself,

With reference lo the proposed appro-
priation by Frank Jay Gould 'of tha
whole of the interurban line, which was
Lhe property of tha Virginla Passengoer
and Power Company, without any con-
siderglion moving to sald company, it
alsp appears from the bl that the object
had in view In making sald asslgnment,
and;also in selling varlous other pieces of
property  which  were: covered by lhe
mortgage of ‘tha Virginia Passengser ond
Fower Company and gleo by’ the mort-
guge of (he Southslde Rallway and: De-
velopment. Company, 'one of the consti-
tuent organizations, was to pay over to
sald | 'Gould, personally, a part of the
unsecured debt claimed' to be held by
him agalnst tha Virginla Possenger and
Power Company; and It la stated In Ex-
hibit 17, filed with the bill {Record, page
235); “The release of sald lease ls a part
of ‘a general plan by which the respond-
ent seeks to reduce ils foating debt, and
put Itselt’ in ‘. condition where It can
enjoy soma of .tha benefits Lo acerue from
the development of  the waler-power of
the Appomattox  River''  And on page
442 {t gtptes’ that Frank Jay Gould 18
tho largest holder of loans to the Vir-
ginia Passenger and Power Company.

This agreement to convey to Frank Jay
Gould, for nn Inadequate consideration,
property cesentlal to the development of
the' ecofnpany, and practically " to: disin-
tegrate the property of the Virginia Pos-
sengor and Power Company, was spoci-
fically agreed. to by the Board of, Diractors
of the Virginla Passenger and Power
Company, as is shown from the admis-
slon of Lhe company In Exhibit 17, filed
as part of the bill] on pags 342 of. the
printed record, where it 18 stnted: “Thera:
upon' thls -respondent, through its Hoard
af Directors, at o meeting theraof attend-
ed by elght of Its nine directora, fnclud-
ing, the four diroctors resldent in Vir-
glnia, nccepted the offer of the Charlotto
and nee - Edward  Electric  Rallway
and Tmprovement Company (copy hereln-
hefora fAled with thls answer). for  the
Bnla to thai company of the soveral plop-
ertles drsired by It for the sald purpoga
of developing the Appomnttox _\_vnter-
power, .owned by thig respondent.’’

Thus [t appenrs. from the nllegations of
the bill, and exhihita fled therewlth, that
eighl  of the  directora of the Virginia
Passenger and Power Company fexclud-
nm, wa presume, Frank Jay Gould, ths
olher director, to whom e conveyanes
wis to he made) actunlly consented, for
practically no conslderation, to convey io
the Chnrlotte nnd Prince Edward HElec-
e Rallway: mnd Tmprovement Company,
which was owned by #ald Frank Jny
Gould, the pronerty of the Virginin Png-
senger and Power Company, covered by
Its mortgnge, nheolutely sdsentinl Lo Ita
develapment,  therohy  practically da-
atroylng. the Virginin Passenger and
Power Company, and putilng -into Jthey
hands of Mr. Gould personally, through
the Instrumentality of the Charlotls and
Trinen  Edward | Tlectrle  Rallway and
Improvament Compnny, nwned hy T,
the ahsolute contrel of all of ihe prop-
erty on the Appomaltox Rlver and the
interurian 1o, And inoall this. the: bl
charges: tha dlrectors, in effect, collurded
with Frank Jay could

The eourt, in 'iia opinion; goes an . to
gay: "Tho allegailon thak the directors
have always been Aubiarvient  too hia
wlahes, and have, in oftect, colludad with
him in the mets of spolintion charged to
have been committed by hlm on the prop-
erty and assets of {he company, and that
they nra wholly pubservient io his whll
and wishes Rre not averments of' facl,
but the concluslons of the complainant,
vased upen. focts which are not alleged,
nnf - upop - which, if | nllaged, the rcourt
might draw “different conclusions, Nona
of the directors except Fenpk Juy Gould
uro charged with derivine any henofit
from  his alleged ‘yl'nngdulng, ar. macds
partles to the ault!

The bill states lue acts that are com-
plained of, as abave set forth, bul whioh
ara nol olluded to by the court, and nl=
leges A8 @ fact wuat i) those various
nets the Rosrd pf Directors colluded with
Trank Jay Goulds and weo respeotfully
submit that these ara as explicit nllega-
{lons of fact as Lo the relatlons and-nts
titude of (he dlrectors toward Frank Jay
Gould, and toward the company, n8 |8
possible 1o be pade In any uese, The
wronge done or threatensd are specl-
fAeally et forth, and the phnrge j8 mado
that In nll nf these aflegntions the Honrd
of Diraptara colluded with sald Gould,

In the fAth Ameriean nnd
eyclopedin of Law, under Lhe head of
"Collusian, ! glving tha definition af the
word, 1t 1s aaid: "It hos been defined ag
an mgpeement helween (wWo or more pers
gong unlawfully to defrand a person of
his righte by tha forms of low, or 1o
ohtalr an objeat forbldden hy law,"

In this caso the nltempt was made:on
the part nf TFrank Jay Oould to have
teaneterred 1o him personally the prop-
erty ol tha Virglnla Pndsenger and Pows
ar Company, nhsolutely essential to Ite
oxistence, and tho Doard of Dirvectors
of the epmpany agreed Lo make the eons
vevanan, althaugh tha ' praperty '8
wioliy  eovered by the mortgage pf the

company, and {he/ professed  object of

Jay Cionld rélonsed the oon-.

sald !

linglish Bn-

making the transfer was to apply! the
smnll amount of proceads that wna ohs
talned to the lguldation, pro tanin, ‘of
tho  ungacutoed = debis’ of  ithe  company,
niald by sald Gouldi It ilie disposiiion
g0 exlibitad by Lha Board of Directirs
to favor Frank Jay Gould in hig trans:
acllong  with the company, to tha utler
excluslon of tha Intoreats ol the, com-
pany, 1= not distnetly shown by {hoas
itopeadings, it secins to us 1t waild ba
inrd ta concolve of o taso In which sueh
coficlusions cotld be arrlved at. 3
1t the roguast hdd been made to Lho
dfyeetors, or to the company ilsclf, Lo in-
stilule  procecdings, 1t must liave heen
nitile, for it slmply woull have been agk-
ing them to go, nto court and set Aslde
and annul thele dwn uctlon.
Iy the easn of Eidred vy Amerlean
Palnea Car Company. (No J)) 8 Fed:
Rep, 168, the sull was hrought by an
individizal  stockholdera. o set  fslde 0
propoard transfer of namots, which was
aboul to ha made Ih pursbaneg of noresos
litjon of the DBoeard of 'Directors; and
tiie court, malntaining the rigit of a pri-
vile stockholider to sue, Bay8E o

"Ag has boen eald, tha tranafer of the
asaets by  Donhiam was mada by hlm
undet the orderaof the Board of Direc
tors of the Malne company, under the
advice of counsel. Thy charge I8 that in
glvlng much order the Poard of Direclors
nited ultra viFes, Strely! It would ‘hé a
mers mattor of form,; subserving no good
plirpoge, to: edll upon the Bodrd .of Di-
reators 0f  Lhi - Maine tompany Lo Ins
stilite  proccedings ' for the nirpase of
daclaring  Its own acts {llegnal, LBh b
Hut, ns i3 well sald, 'when tha bill and
Its averments showa (he controversy: id
sithstnntlally between eltlzens ‘of dlffer-
ént Stntps, and there la uo | collusion, all
of the enda of the rula are met. To re-
quire more would be to exnlt tho meina
above thetend.! I nm of opinlon that
tho demurrer should he ovurrnh!ll_ nn

tha defondanis vequired o nnswer
Thithe case of Poung V. Alhnmbra Min
Campany (1iLYy, 71 Fed, Rep, 810, © Bult

wis hrought by n stockliolder ngalnst the
eorporntion and the directors,  nlleging
that the majorily nf the directors, in, con=
splrnpy  with  olhers,  wero atlempting
throngh an nuthorlzed npte of Lhe com=
pany and. the processes’ of ‘the court
thercon to fradulently transfer (he own-
rrahip of ths properly from Lhe stock-
holders  to  (hemselves, and thu @ codrl
sustaining  the right of the Individuul
stocklhiolder  {o@ sue, says. )

“nut . where ' the bil' Sino all s aver-
menta,  shows that' the conlroversy s
substantinlly batween clllzens of (diffor-
ent States, and thalt (Nere 'ls no collu-
wlon, all of the ends of'the rules are
wlready  met, . To require. more would
hel to exalt the means aboye: tha end.
* + % & Tf a stockholder who lias been
shorn:of his Interest by his trustees can-
not bring sull to arrest thelr fraudulant
dolng, there {8 no justlee In laws, It en-
Litled to bring sueh suft at all, 1toda-n
substantial right. which opens’ Lo him
sueh o’ forum hs any other subsiantial
right ean Invoke. It would be'n parmsly
upon the statute, and the rule (o hold
that this subalantial right must be lost
unless  the vietlmlzed stockholdsra ecan,
within the (lmp- lsft, get iogether the
guilty  partles and | demand  of them a
sult ogalnat themselves—a sult’ Implying
{helr own business and moral turpllude,
Such "a  procerding every  sensible man
out of the court of Juslice knowa wanld
never be. complied with.  Faor the fore-
golng reasons, the demurrer will be dver-
ruled.!’ . ek

In the case of the County of Tazewell
v. Tarmers’ Loan and Trust Company
(T}, 12 Fed. Rep,, T62, sult was brought
by ‘a stockholder nagalnst the  company
and was demurred to,'and It was inslsted
that the blll must allege that'the stock-
‘holder had  requested - the company  to
sue.  In reply to this contention, the
courL! sAysS:y : 3 AR

“In support. of thls view,” the court Is
referred to Howes v. Contra’ Costa Wa-
ter Company, decided at the last term
of the Buprems Court of | the Unlted
States.  Upon examlining the oplalon in
that: case, It Is seen that the right of a
stockholder to-sustain a ‘sult In his own

nized when tha sult relates to a fraudu-
lent: transaction, ‘completed or contom-
plated by tho nctlng manuagers In tonnec-
tion -with some other ;mrty. or: Rmopng
themselves, or with' other sharcholders
as: will ‘rasult In gerlops. Ipjury to!the
‘carporation or to tha'lnterest.of the ather
‘ghareholders.’

the right exlsts In slockholders o sue,
the Buprema Court =ald: ‘‘Possibly other
casea may arlss in which to prevent lrre-
mediable  Injury or a total Taflure of
justles the court will he fustifled In exer-
clsing [ts: power.''. /The BIN, 1t I8 true,
does not show any formal application to
the Board of Directora that acilon bo
taken in the pame of the corperition to
redroge: the wrong alleged to.have been

ery, but {t' does show r  condition ot
things touching the control ;of the cor-
porate affairs by those Interested In thelr
active management, ag would have ren-
dered such n formal applicatlon an ldla
coremony, . Under the elrcumstances de-
tailed in. the LU the existence of which
must, on Lhis hearing, be assomed, nnd
in, view of the indury .which mlght haove
resulted  from- delay of sult, it was not
reasonable to. require such previous op-
plication to be made Lo the Board of Ii-
rectors. i =) el

In the enge of Barr v. Fittsburg Plate
Glass  Company  (Penn.), 40 Fed. Rep.,
{12, puit wasg brought by & stockliolder
agalnst the corporation and the directors.
It was chaorged dhnt, the defendants had
entered ' into an. unfawful and’ fraddulent
pet’ in. furtherance of  thelr  Individual
‘Interests, which would destroy or scrlous-
1y impair ‘the value of the praperty of
the corporition; that the directors und
their co-defendani stockholders held sev-
en-tenths - of ‘the stock, and that they
haid procured the vote of  Lhe stack-
holders authorizing the direotors to carry
oyl the project.. The court, In sustaln-
ing the. bhill, says. . k

""Phe corporation Jtsell is a re?l defend-
ant, the bill praylng for an Injunetion
{o reatrain it [rom’ consummating tha al-
leged  fraudulent trinsaction.  The bill
alleges not only that all the directors arc
nellng in thelr own interests and In
fraud | of dhe rights of ' the  plaintifr,
but wlen that they and theiy co-consplra-
tor ‘(n. defendant heralh) together hold
soven-tenths of the stoclk of Lhe corporii-
{lon, mnd, forther, that they have pro-
cured n vote of the stockholders, author-
izlng them Lo carry out the contemplited
froudulent  projset,  In view, then, of
these "allegations which, for' the' present,
we must accept As true, IL would be most
unrensonable to defeat the plaintif’s sult
because the bill does not show a praviouy
effort on hlg part to obtaln redress with-
In.the corporption by an appeal for lm-
medinte actlon. to the directors or gtock-
holders,"

In the case of Brincherhoff v. Hostwick,

o ew Yorlk, B2 sujt wad hrought
by one of the stockholders, charglng that
the directors hind negllgently .permitted
the money In'bank to be ‘stolen; that
they had permitted various Insolvent per-
‘sons and  eorporations o overdraw: (helr
neeounts, and had loaned money Lo irre-
eponsible. partles  withoyt seourity, und
hnd employed n dishonost cashler, The
pill was demurred Lo, and the: cqurt,
In maintaining the bill, paya: :

“Pho-aciion to regoyer such losses as
hefore obzervad should, in  mencral, ba
brought in the name of the corporation;
but, If it refuses to prosecute, Lhe stocks
hiolders,  who are the real parties n In-
tarest, will be:permitied to'sue In ihelr
own names, moking the corporatlon a
defondant, (69 N. ¥, 1640  And that

IU appears ‘that' the :corporation la. still
Winder  the control of Lhose  who  must
he made (he defendants in the sult, (Beg
Butia v, Wood, 87 N, Y, 817; Roblnson v,
‘Bmith, 8 FPalge, 223} ° 0 . AL

In sfich [casps & demund upon . the cors
soralien to bring the sult would be manl.
!’BBHY Tutila and  unnecossary, A sult
rogecuied under the direction and. con.
?ml ‘of the very partles against whom
the miseonduct iz alleged  gnd recoyery
s pought weuld searcely ‘afford ta. the
gharehalders the remedy. to whigh they
ara entltled, and the fact that tha de-
Hngient . parties are gtill in ‘eantrol of
the corporation ds of Itself sufiiclent! to
entitle {,“ho ghareholders to. sup In thelr
own Nammed, odges v, New Enelund
Hohopl” Company. 1. R T 2 Tieath v,
e R, T, 8 Blateht, 847, i

1t they could net;be permitted in such
cpgny to  assert thely own. rights n-
court of aglity, the directora, so long
as they remalned, in affice, cauld set them
at deflance,” ]
““In.the case of Welr v, Bay Blale Gas
company. 91 I'ed. Rep., 840, the sult wad
"um'm{ht by two etockholders agolnst tho
corporation, and the president and such
of the directors: ag welre known,  "The
court, in sustalning the b, i
JHTLCmight  be ! congaded, It thio. Bola
(&round . af

equitnble Jurlsdiotion gt up

‘wag that of traug, ulloped

#nd ot fraud

name upon n cause of action existing’
in the corporation ltseif wlll bhe' recop-

After enumeraillng other casges In which shmiliarly slluated,' and

done complalnants and other stockhold-

Coursn of | proaeeding 15 nlso allowed 1€

16 have  heen | parpatrated by iﬁn“

‘sirahmers to  the complainants, that

would, certainly withi Faspéet 1o gome
of those allogationg, and possibly ns'te
all of them, b defectiva for lapk of defls
nitenoss I specitelng tha fratduleit nots
eomplained of, - But thie defendints Are

‘hot miere strisgerd and the cdes’ pras
wanted 18 not &imply one of fraud; The
eomplalnants’ nta” menibera: of the Hoy
|Stpte Gag Compiny, Doliware, aind  the

defendanth, ather than that compnny,
nrn oMenra thercof, Tha liller e truss
tneg for Lhe eorporatlon  and  for. its
stoekholders,  They are ﬁccl’)l.ll'lul'l(i pars
tles, To require Lthem to nccoimt ls hut
to eampe! them (o give informitlon eans
enrning the minngement nhd affalre ot
the corporntion which It I& thelr duly to
posarss, and whieh the complathahls aro
entitled Lo have, According Lo the bl
this Anformation’ hna - heen repeatzdly.
stight, bt has alwnya heeh refussd) or
tha ‘demnnd thereof evaded; and o court
of equity, whage Interposition has In eon-
fequence. been involeed, - would  he des
plornbly impotent It It were true that
porsigtencn In il refueal must meinl-
efnted by It, moraly  hetause the facts
reapecting which digclosure has heen des
nied, ennnot  without It b nhsolulely
stnted.'
i In the caze of Weldenfeld v, 8 It R .
Compsany (Penn.), 8 Ted. Itep, 615 sult

'wng brought' by a slackholdar Lo enjoln-

 rlval eompany from appropristing part
of Ita works, and Il wnay charged that!
tha directors of the combpany, for wlose
tienaft the suit was instituted, had furs
nished the other company with knowledge
of ecrtaln defocts, wheraby the locntion
of the Injursd compnny hecame Invalld,
#nd’ the court, In suataining the blll, says,
at page f20;

““No. cohtriel relallons ‘arn Involved In
this cage. The nttempt 18 Lo strip: the
eompiny of Its prupu-t!y, in which the
complainant g a slockholder has a4 di=
rect ddnterost, and there |s wich n diks .
regard of duly amd non-performance of
manifest officlal obligation, amounting. (o
what the law conslders i bronch of trual
that {t Iz o enkn' In which the stock-
holder has a right to Interfere, It does
not Involva i diseretlon as to the bring=
In;: off #nlt, which ought properly ta ba
left to tho judgment of ‘the Toard of
Directors, or of the majority of the
alockholders, for fear a portlon’ of  the
corporate properly nnd Lhe exerclse of
the: franchises of the company over the
route In gquestion are In Jeopardy, and
{ts officers, In dlsregard of thelr duty, ara
consorting with {17 enemlies, and furniah-
Ing tham wilh Information as to deféels
fn tits. rights lo the wuse of the route.
Whilo the guestion is not entirely: fres
from doubl. yet I think suftlclenl’ 18
shown. by the complainant’ to glyve him
n standing In (his applleation,’!

In the cnse of Earle . v. Beattle, &c,,
nllway Company (Wash.), 66 Fed. Rep.,
809, ault wins hrought by Lhe stockholders
of the company agiinst the ecorporation,
fta. trustees and  the Norihern Paclfle
Company, to enjoin the further appro-
priation of thn firat named railroad com-
pAny's property by the latter under a
trafile agreement, and the court, In sus-
taining the LI, BAys:

“Tha trusters and managing officers of.
the Seatlle. Laks Bhore nnd' Eesiern
Company cannot, while serving aa subor-
dinate: offlcers and  employves © of  the.
Northern Paelfic Rallroad Company, eall
that company o an aecount, nor proceed

‘eontraryto the wish of that' company,

withput' jeopardlzing thelr personal in-
terests, | The caso Is,  therefors, excep-
tlonal, ang T think (hat the complainints
have 'a ti&ht to maintaln the sult,'al-
though they have not applled’ for pro-
teetlon {o the Board of Trusleea

In tho case of 'Stevens v, Davison, 18
Gratt,, B9, the suit' was- brought by Jos-
eph Daviaon, one of the stockholders, on

‘behalf of ‘himpelf and other atockholdera,

to set asida n leass which heisaldhod
been fraudulently made. The court sus-
tained the bl and does not anywhers
indicate that In such A case na that,
where the actlon was really lo redresa

the alleged wr 1z of Lhe ¥,
through Its dircctors, there was any. abil-
gntlon upon  the sdtockhalder: Lo, show

that he had made any applicatlon to Lhe
directors themsaelves to redress It 0.

In n note tn the case of Mack v. De-
tardeleben Copl and Iron Company, 0 L.
IIL A, 654, (he law ls lald ‘down aa fol-
OWEI ]

“1¢. the corporation 1g atill under Lhe
conLrol of the same. directors, oha or
morn of tha' stocknolders may sue In
equity In behalf of themselves nnd others
rafers, A8 Bup-
porting ‘this proposition, to! the follow-
ing cases; a i

Neall v, Hill, 18 Cal., 145,

“Allen v. Curtls, 26 Conn., 45,

Colguitt v, Howard, 11 Ga., 558,

Peabody v. Trlint, 6 Allen, b2

Flint and Bayliss v. Orme, 1 TFreem. Ch,
Miss,, 161, : i

Greaves v. Gouge, 83 N. ¥, 154,

Spering's- Appeal, 71 Penn,, L

Mussina v. Goldthwafte, 3 Tex., 125

Coleman v. Eagtern County R. R. Com-
pany, 10 Bedv,, 1. :

Mason v, Harrls, L. R., 11 Ch. Div., 87,

Menler v, Hooper's Tel. Company, P.
R, n

%, Ch, Div., 0,
Davison v. Tulloch, 3§ Mneq. 780
But It also states the law to be as
followsa: :
“If the corporation is still under tha

must he the. de-

control of 'those who
tlie - stockhaolders,

fendants In the sult,”

whno ara the rea] parties In interest, will

be permitted to flo o bl in thelr own
names, making. the corporation: & party

defendant,’’ elting: : i
Heath  v. Erle Raiflway Company, 8
Blatchf,, 391 i ;
Hersey v, Veasle, 24 Maine, 1.
Hodges v. New England Screw Coms-
pany, 1 2

R. L, 2
Anderton v, Wolfe, 41 Hun., 671,
. Roblnaon v. Bmith, 3 Palge, 21
. And, In explanntjon’ of tha' reason why
thik: Tule Is adopted, {t is further staied
n3 follows:

“1¢ would he wholly contriry to estab-
lished principles of justice o permit the
Authors aof a wrong to conduct o litign-
tlon against themselves as ogents of the
ecomplainant,” plting:
TCrumlish v, Bhenandoah Valley Roll«
rond Company, 25 W. Va,, 5

Morawetz .on Priv, Corp., Szot. 384,

Peabody v. Flint, 6 Allen, .

TBrewer v, The Boston Theatre,,
Mass,, 478-387,

In vlew of the authorities eclted above,
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and  'being Mrmly donvinced  that tha
gourt  has not tully yrleaned  all the
fneta set oul In tha Bl and exhiblta

which are afdmitted to ha true. hy tha
demurrer, and relying upon such of thika
rfiets as are now epeciAcally pointed out,
your pellitloners pray that they may bha
granted a rehearing, nnd that the Judg-
ment of the Hustings Court ot tha ecity
of Potorsburg moy bo affirmed.
ALEXANDER  HAMILTON,
RICHARD B. DAVIS,
L, L LBWIE,
WM. B MelLWAINT, %
Counzel for Petitloner.
L (EO, B FIBHER,
“OHARLER TiIALL
PHILIP ROGERS,
Petitloners,
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